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BEFORE THE
BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against:

ROSALIE KATHERINE WALKER
2107 E. Chapman Ave.
Fullerton, CA 92831

Pharmacy Technician Registration No. TCH
78028,

Respondent.

Case No. 3973

DEFAULT DECISION AND ORDER

[Gov. Code, §11520]

FINDINGS OF FACT

1. Onorabout July 14, 2011, Complainant Virginia Herold, in her official capacity as

the Executive Officer of the Board of Pharmacy, Department of Consumer Affairs, filed

Accusation No. 3973 against Rosalie Katherine Walker (Respondent) before the Board of

Pharmacy. (Accusation attached as Exhibit A.)

2. Onor about August 23, 2007, the Board of Pharmacy (Board) issued Pharmacy

Tecbniciah Registration No. TCH 78028 to Respondent Rosalie Katherine Walker. The license

was in full force and effect at all times relevant to the charges brought in Accusation No. 3973,

and expired on July 31,2011. The license expiration, however, pursuant to Business and

Professions Code section 1 18, subdivision (b), does not deprive the Board of its authority to

continue with this disciplinary proceeding.
"
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3. Onorabout July 20, 2011, Respondent was served by Certified and First Class Mail
copies of the Accusation No. 3973, Statement to Respondent, Notice of Defense, Request for
Discovery, and Discovery Statutes (Government Code sections 11507.5, 11507.6, and 11507.7)
at Respondent's address of record which, pursuant to Business and Professions Code sections 136
and 4100, as well as California Code of Regulations, title 16, section 1704, is required to be
reported and maintained with the Board, which was and is: 2107 East Chapman Avenue,
Fullerton, CA 92831,

4. Service of the Accusation was effective as a matter of law under the proviéions of
Government Code Section 11505, subdivision (c) and/or Business & Professions Code
section 124. |

5. Government Code section 11506 states, in pertinent part:

(c) The respondent shall be entitled to a hearing on the merits if the respondent
files a notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to file a notice of defense shall
constitute a waiver of respondent's right to a hearing, but the agency in 1ts discretion
may nevertheless grant a hearing.

6.  Respondent failed to file a Notice of Defense within 15 days after service upon her of
the Accusation, and therefore waived her right to a hearing on the merits of Accusation No. 3973.

y

7. California Government Code section 11520 states, in pertinent part: .

(a) If the respondent either fails to file a notice of defense or to appear at the
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and afﬁdav1ts may be used as evidence without any notice to
respondent

8.  Pursuant to its uauthority under Government Code section 11520, the Board finds
Respondent is in default. The Board will take acﬁon without further hearing aﬁd, based on the
relevant evidence contained in the Default Decision Evidence Packet in this matter, as well as |
taking official notice of all the investigatory reports, exhibits and statements contained therein on
file at the Board's offices regarding the allegations cdntained in Accusation No. 3973, finds that
the charges and allegations in Accusation No. 3973, afé separately and severally, found to be true

and correct by clear and convincing evidence.

I
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9.  Taking official notice of its own internal records, pursuant to Business and

Professions Code section 125.3, it is hereby determined that the reasonable costs for Investigation

‘and Enforcement of this matter is $897.50 as of July 25, 2011.

DETERMINATION OF ISSUES

1. Based on the foregoing findings of fact, Respondent Rosalie Katherine Walker has
subjected her Pharmaéy Techriicia_n Registration No. TCH 78028 to discipline. B

2. The agency has jﬁrisdiction to adjudicate this case by default.

3. The Board of Pharmacy is authorized to revoke Respondent's Pharmacy Technician
Registration based upoh the following violations alléged in the Accusation which are supported
by the evidence contained in the Default Decision Evidence Packet in this case:

a.  Conviction of Crimes Substantially Related to the Qualifications, Functions and
Duties of a Pharmacy Technician (Bus. & Prof. Code, § 4301, subd. (1) and § '4905;

b.  Acts Involving Moral Turpitude, Dishonesty, Fraud and Deceit (Bus. & Prof. Code,
§ 4301, subd. (f)); and ‘

c.  Violation of State Statutes Regulating Controlled Substances (Bus. & Prof. Code,

§ 4301, subd. (j)).
1
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| ORDER

IT IS SO ORDERED that Pharmacy Technician Registration No. TCH 78028, heretofore
issued to Respondent Rosalie Katherine Walker, is revoked.

Pursuant to Government Code section 11520, subdivision (¢), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respondent. The agency in ifs discretion may
vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute.

This Decision shall become effective on December 21 , 2011,

/Z(m

STANLEY C. WEISSER, BOARD PRESIDENT
FOR THE BOARD OF PHARMACY
DEPARTMENT OF CONSUMER AFFAIRS

It is so ORDERED November 21, 2011.

DOJ Matter ID:SD2011700448

Attachment:
Exhibit A; Accusation
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KAMALA D. HARRIS
Attorney General of California
JAMES M. LEDAKIS
Supervising Deputy Attorney General
RON ESPINOZA
Deputy Attorney General
State Bar No. 176908
110 West "A" Street, Suite 1100
San Diego, CA 92101
P.O.-Box 85266 .
San Diego, CA 92186-5266
Telephone: (619) 645-2100
Facsmmile: (619) 645-2061
Attorneys for Complainant

BEFORE THE \
BOARD OF PHARMACY |
DEPARTMENT OF CONSUMER AFFAIRS .
STATE OF CALIFORNIA

‘RO SALIE KATI-IERINE WALKER

2107 E. Chapman Ave.
Fullerton, CA 92831

Pharmacy Technician Registration No. .TCH 78028,

In the Matter of the Accusation Against;

Reépondent.

Complainant alleges:

Case No. 3973

"ACCUSATION

PARTIES

1, Vlrglma Herold (Complainant) brings this Accusation solely in her official capacity

- as the Executlve Officer of the Board of Pharmacy, Department of Consumer Affalrs

2. On or about August 23, 2007, the Board of Pharmacy issued Phanna}cy Technician

Registration Number TCH 78028 to Rosalie Katherine Walker (Respondeﬁt). The license was in

full force and effect at all times relevant to the charges brought herein, and will expire on July 31,

2011, unless renewed.
i
i
i
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JURISDICTION

~

-3, This Accusation is brought before the Board of Pharmacy (Board), Department of

‘Consumer Affairs, under the authority of the following laws. All section references are to the

Business and Professions Code unless otherwise indicated.

4, Seétion 118, subdivision (b), of the Code provides that the suspension, expiration,
surrender, or cancellation of a liceﬁse shall not ﬁeprive the Board of jurisdiction to proceed with a
disciplinary aqtioﬁ during the period within which the license may bé renewed, restored, reissued
or reinstated, o ’ |

5. Section 4300 of the Code states:

"(a) Every license issued may be suspended or revoked.

"(b) The board shall diséipline the holder of any license issued by the board, whose default

“has been 'entered or whose case has been heard by the board and found guilty, by any of the

following methods:

"(1) Suspending judgment.

"(2) Placing him or her upon probation. ‘
"(3) Suspending his or h'er‘vright to practice for a period not exceeding one year.
"(4) Revoking his or her license. | '
"%) 'Tékjng any o;cher'action in relation to disciplining th or her as the board in its

discretion may deem proper.

"
Y

"(e) The proceedings under this article shall be conducted in accordance with Chapter 5

(commencing with Section 11500) of Part 1 of Division 3.' of the Govérnment Code, and the board

shall have all the powers granted therein. The action'shall be final, except that the propriety of

the action is subject to review by the superior court pursuant to Section 1094.5 of the Code of

Civil Procedure."
i
s
i
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: STATUTORY PROVISIONS
6. Section 482 of the dee states:

"Each board under the provisions of this codé shall develop criteria to evaluate the
rehébiiitation of a person when;
"(aj Considering the denial of a license by the board under Section 1180} or
"(b) Considering suspension or revocation of a license under Section.490.

"Bach board shall take into acéount all competent evidence of rehabilitation furnished by

the applicant or licensee,”
7. Section 490 of the Code states: .

"(a) In addition to any other action that a board is permitted to take against a licensee, a
board may suspend or revoke a license on the ground that the licensee has been convicted of a |
crime, if the crime is substantially related fo the qualifications, functions, or dutiés of the business
or professioﬁ for which the license was issued.

"(b) Notwithstanding any other provisioh of law, a board may exercise any authority to
&iscipline a licenses for conviction of a crime that is independent of the authority granted under
subdivision (&) only if the crime is substantially fclatéd to the qué,liﬁcations, functions, or duties
of the business or prof_essibn for which the licénsee's license was issued. |

M) A coﬁvic’cion within the méaning of this section means & plea or verdict of guilty or a
conviction following a plea of nolo contendere. Any action that a board is permitted to take. ’
fo llowihg the establishment of a conviction may be taken when the time for appeal has eEpééi or

the judgment of conviction has been affirmed on appeal, or when an order granting probation is

made suspending the imposition of sentence, irrespective of a subsequent order under the |

Provisions of Secﬁ9n 1203.4 of the Penal Code.

"(d) The Legislature hereby finds and declares that the application of this section has béen
made unclear by the holding in Petropoulos v. Department of Real Estate (2006) 142 Cal.App.4th
554, and that the holding in that case has placed a significant number of statutes and regulations
in question, resultingb in potential harm to the consumers of California from licénsees who have

been convicted of crimes. Therefore, the Legislatufe finds and declares that this section

3
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 establishes an independent basis for a board to impose discipline upon a licensee, and that the

amendments to this section made by 'Sehate Bill 797 of the 2007 -08 Regular Session do ﬁot
constitute & change to, But rather are declaratory of, existing law."

8.  Section 493 of the Code states:

" "Notwithstanding any other provision of law, in a proceeding conducted by a board within
the department pursuant to law to deny an application for a license or to suspend or revoke a
license or otherwise take disciplinary action against a person who holds a license, upon the
ground that ltlr‘le applicant or the licensee has been convicted of a crime substantially related to the
qualifications, functions, and duties of the licensee in question, the record of conviction of the
crime shall be conclusive evidence of thé fact that the conviction occurred, but only of that fact,
and the board may inquire into the circumstances surrounding the cornmission of the crime in
order to fix the degree of discipline or to determine if the conviction is substantially related to the
qualiﬁcations, functions, and duties of the licensee in question. ) |

"As used i.nAthis séctioﬁ, icense' includes 'certificate,’ 'pérmit,' 'aufhority,' and

'registration." ' '

9,  Section 4301 of the Code states:

"The board shall take action against any holder of a license who is guilty of unprofessional
c‘onduct or whose license has been procured by fraud or misrepresentation or issued by mistake.
Un'professioﬁal conduct shall vinclude, but is not limited td, any of the following:

. .

."(f) The commission of any act in%rolving moral turﬁitude, dishonesty, fraud, deceit, or
corruption, whether the act is committed in the course of relations as a licensee or otherwise, and

whether the act is a felony or misdemeanor or not;

"(3) The violation of any of the statutes of this state, or any other state, or of the United

States regulating controlled substances and dangerous 'drugs.

Accusation
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"D The conviction éf a crime subétantially related to the qualifications, functions, and
duties of a; licensee under this chapter. The record of conviction of a violation of Chapter 13 -
(comrﬁencing with Section 801) of ’fitle 21 of the United States Code regulating con&ollcd
substances or ofa viola,'tion of the statutes of this state regulating controlled substances or
dangerous drugs shall be conclusive evidence of unprofessional conduct. In all other cases, the
record of conviction shall be conclusive evidence only of the fact that the conviction occurred.
The board may inquire into the circumstances sur;ounding the commission of the crime, in order
to fix the degree of discipline or, in the case of a copvictiqn not involving controlled substances
or dangerous drugs, to determine if the conviction is of an offense substantially’ related to the
qualiﬁcatioﬁs,j functions, .a.nd duties of a licénsee under this chapter. A plea or verdict of guilty or
a convic‘.tion following a plea of nolo contendere is deemed to be a conviction within the meaning
of this provision. The board may take action when the time for appeal has elapsed, or the
judgment of cbnviction has been affirmed on appeal dr. when an order gfanting proBation is Ir;adel
suspénding the imposition of sentence, irfespective of a subsequent orde: under Section 1203.4 of

' the Penal Code allowing the person to-withdraw his or her plea of guilty and to enter a plea of not

guilty, or setting aside the verdict of guilty, or dismissing the accusation, information, or
indictment.

" "
« e

10.  Section 4060-of the Code sj;ates:

"No person shall possess any controlled substance, except fh'at furnished to a person upon
the prescription of a 15hy_sician, dentist, podiatrist, optometrist, veterinarian, or naturopathic doctor
pursuant to Section 3640.7,0r furnished pursuant to a drug order issued.by a certified
nurse-midwife pursuant to Section 2746.51, a nurse practitioner pursuant to Section 2836.1, or a
physician assistant pursuant to Section 3502.1, or naturopathic doctor pursuant to Section 3640.5,
ora phgrmacist pursuant to either subparagraph (D) of -pafagraph (4) of, or clause (iv) of
subparagraph (A) of parégraph (5) of, subdivision (a) of Section 4052. This section shall not
apply to the possession of any controlled substance by a manufacturer, wholesaler, pharmacy,
pharmé,cist, ph}.fsician, podiatrist, dentist, optometrist, veterinarian, naturopathic doctor, certified

5
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nurse-midwife, nurse practitioner, or physician assistaﬁt, when in stock in containers correctly
labeled with the name and address of the supplie_r or producer.

"'Noﬂljng in this section authorizes # certified nurse«midwife, a nurse practitioner, a
physician assiétant, or a naturopathic doctor, to order his or her own stock of aangerous drugs and
deviées." | : | I

11. Health and Safety Code section 11350, subdivision (a):' states:

“Except as otherwise provided in this division, every person who possesses (1) any
controlled substance specified in subdivision (b) or (c), or paragraph. (1) of subdivision (f) of
Section 11054, specified in paragraph (14), (15), or (20) of subdivision (d) of Section 11054, or
specified in subdivision (b) or (¢) of Section 11055, or 'épeciﬁed in subdivision (h) of Section
11956, or (2) any controlled substance classified in Schedule III, IV, or V which is a narcotic
dmé, unless upon the written prescription of a physician, dentist, podiatrist, or veterinarian
licensed to practice in this state, shall be punished by imprisonment in the state prison.”

 REGULATIONS

12, | California Code of Regulations, title 16, section 1769, subdivision (b) states:

. ‘.‘When considering the suspension or revocation of a facility or personal license on the
grou;nd. that the licensee or the registrant has been convicted of a crime, the board in évaluating
the rehabilifation of such person and her present eligibility for a _liceﬁse will consider the
following: . |

“(1) The natur;e and severity of the act(s) or offense(s).

“(2) - Total criminal record,

“(3) Time that has elapsed since the commissibn of the act(s) or offense(s).

R C)) Whe’gher the licensee has complied with all terms of parole, probation, réstitution, or
any other sanctions lawfuily imposed against the licensee.

“(5) Evidence, if any, of rehabilitation sﬁbmitted by the licensee.”

13. California Code 'of Regulatioﬁs, title 16, sectioﬁ 1770, states;

"For the purpose of denial, suspension, or revocation of a personal or facility license

pursuant to Division 1.5 (commencing with Section 475) of the Business and Profe'ssiqns Code; a

6
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narcotic pain reliever.

crime or act shall be considered substantially related to the qualifications, functions or duties ofa
licensee or registrant if to a substantial degree it evidences present or potential unfitness of a

licensee or registrant to perform the functions authorized by his license or registration in a manner

consistent with the public health, sé.fety, or welfare."
- - COSTRECOVERY -~ - -
14, Section 125;3 of the Code states, in pertinent part, that the Board fnay request the;
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.
' DRUG AT ISSUE
15. “Norco,” a brand name for Hydrocodone with acetaminophen, is a Schedule I
controlled substance as designéted by Health and Safety Code section vlk‘1056, subdivision (e)(4),

!

and is a dangerous drug pursuant to Business ar_{d Professioné Code section 4022. Norco is a '
FIRST CAUSE FOR DISCIPLINE
‘(November 15, 2010, Criminal Convictions for Burglary and
~ Unlawfal _Poséessioh of Controlled Substancé for Sale on July 28, 2010)

16.  Respondent is subject to disciplinary_actidn under Code sections 490 and‘4301, |
subdi'visibn (D), in that, sh@v\.avas convicted of crimes sul;stanfially related to the dutie_s, functions,
and qualifications ofa ﬁharm'acy technician, The circumstances are as follows;

a.  On or about November 15, 2010, ina criminal proceeding entitled Péople V. Ro.'s'eali"é
Katherine Walker, in the Superior Court of California, County of San Diego, Case
No. CD229609, Respondent was convicted by her plea of guilty to a violation of Penal Code
section 459 (burglary), a misdemeanor, and vHealth and Safety Code séction 11351 (unlawful
possession of controlled substance for sale), a felony.

b. 'i‘he circumstances of the crime are that on or about July 28, 2010, Respondent was

arrested for the unlawful possession of a controlled substance for sale, and for burglary, while

working as a pharmacy technician at CVS pharmacy. At the time of her arrest, Respondent had in

7
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her possession 1,000 pills of Norco. Respondent admitted to-one of the arfesting officers that she
stole the Norco pills from the pharmacy orydér to sell them to another,

‘c. Onor about January 11, 2011, }lespondent was sentenced as follows: imposition of
sen'tence suspended and summary probation granted for three years. In addition, the Court
ordered 120 days custpdy stayed pending successful completion of probation, and 10 days of
.Public Service Pro gram; _ |

SECOND CAUSE FOR DISCIPLINE
(Acts Involving Moral Turpitude, Dishonesty, Fraud and Deceit)

17.  Respondent is subject to dlsc1p1ma.ry aotlon under Code section 4301, subdivision (f),
for unprofessional conduct, in that on or about July 28, 2010 she comrmtted acts mvolvmg moral
turpitude, dishonesty, frand, and deceit, when she stole Norco pills from her employer, CVS
pharmacy, while working there as a pharmacy technician, as set forth in paragraph 1-6 above, . |
which is hereby iI;corporated by reference,

| THIRD CAUSE FOR DISCIPLINE
(Unlawful Possession of a Controlled Substance)

18. Respondent is subject to disciplinar'y action under Code section 4301, subdivision (j),
for unprofessional conduct, in that on or about Tuly .28,' 2010, she unla\'&ﬁﬂly‘possessed a
controlled substance (Norco), without a prescription, in violation of Business and Professions
Code section 4060 and Health and Safety Code section 11350, subdivision (a), as set forth in
paragraph 16 above, which is hereby incorporated by reference. |

' PRAYER .

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and fhat following the hearing, the Board of Pharmacy issue a decision:

* 1. Revoking or suspending Pharmacy Technician Registration Number TCH 78028,
issued to' Rosalie Katherine Walker; '.

2. Ordering Rosalie Katherine Walker tb pay the Board of Pharmacy the reasonaiale

costs of the investigation and enforcement of this case, pursuant to Business and Professions

Code section 125.3;
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3. Taking such other and further action as deemed necessary and proper

DATED: 4‘! l 4( I

WM
HEROLD T

Execu ve

Board rmacy

Department of Consumer A ffairs

State of California
Complainant

SD2011700448

Accusation




